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Design & Construct Professional Indemnity
(D&C PI) Cheat Sheet - NZ

1. Core Purpose

Covers building contractors for their civil liability from their professional services,
including when design, engineering, or other “professional services” are subcontracted
out, but the head contractor (Insured) remains legally responsible to the principal/project

owner.

2. What’s Covered?

v" Civil liability for claims arising from provision of Professional Services during the
policy period.

v Defence costs (either “inclusive” or “in addition” to the policy limit, as stated in the
schedule).

v" Vicarious liability for acts, errors, omissions of subcontracted designers/engineers
or consultants—as long as the head contractor is legally liable.

v" Direct cover for “Appointed Sub-Consultants”—in some cases, even covering them
directly if named, subject to conditions.

3. Key Extensions
These are automatic, not optional (unless otherwise stated):

Reinstatement of the Limit of Liability

Contractual Liability

Implied Warranties & Conditions

Novated Contracts

Mitigation Costs: To mitigate a potential loss before a formal claim is made -
sublimit $1m

Compensatory Civil Penalties: Cover for civil (not criminal) penalties arising from
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v" Inquiries Cover: Legal costs for representation at official inquiries (e.g., regulatory
hearings) - sublimit $500k.

v' Loss or Damage to Documents: Costs to restore/replace lost/damaged documents -
sublimit $500k.

v Continuous Cover: Cover for known circumstances from prior years (subject to
priorinsurer and no fraud).

v Public Relations Expenses: Adverse publicity crisis management - sublimit $500k.

v Run-off Cover: For claims after a merger, acquisition, or winding-up event (up to
policy expiry - but optional additional cover multi-year run off can be offered)

5. Optional Add-Ons (if selected)
» Fidelity (Crime) Cover: Loss from staff dishonesty (strict sub-limits/excess apply).
» Multi-Year Run-off: Option for up to 7 years extended reporting after business
closure.
» Principal’s Indemnity: Cover extends to indemnify project principals, but only for
the contractor’s errors/omissions—not the principal’s own fault.

6. Who’s Covered?

e The named insured (head contractor).

e Principals, directors, employees.

e Vicariously: appointed sub-consultants/agents (but not their own independent
liabilities).

e Direct cover for some subconsultants if conditions met (see “Appointed Sub-
Consultants”).

7. Common Problematic Issues in Traditional Pl Wordings
The following are some of the pitfalls or problematic areas in inferior policies:

A Supply of Goods / Goods & Workmanship Exclusions (broadly worded and often
excluding any claims in connection with the supply, repair, installation, distribution
etc. of any product or good - making policies traditional Pl (Fee for service/Advice)
only policies). Artisan writes it back where the claim arises from Professional
Services. 2
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i Some wordings do not write this back, leaving substantial room for an
Insurer to argue where claims arise connected to the product;

ii. Some wordings even write it back, but only for an act of negligent design -
rendering much of the covers ordinarily available, obsolete, unless a claim
ONLY arises from design. What about incorrect specification, or project
management, or failing to test/commission - and what about if these issues
were novated to the insured?

A Sub-Contractor Imposed Conditions: Some policies expressly state that they
exclude cover where the Insured’s sub-contractor’s conditions are not met, such as
sign off, carrying insurance up to a certain period etc., and there are wordings
which require all sub-consultants/sub-contractors to have a minimum of 5 years’
experience.

A\ Limited Professional Services Definition (often described as design only or limited
professional activities, whereas Artisans is defined as advice, design,
specification, technical requirements, project management, construction
management, surveying, feasibility studies, and more!)

i Some wordings put the onus on the broker to ensure all services are
correctly defined, while others say as per proposal.

ii. Some wordings even limit the design or services to only those which comply
or confirm with codes, regulations, laws! But what if it complied at the
time?!

M Coverage that is limited to conduct, breach of duty, or negligence only (Artisans is
broad civil liability for the provision of professional services (broadly defined)

& Limited Contractual Liability Coverage

A Narrow definitions of claim (often tied back only to an act, error or omission (and
not civil liability)

& Imposed Business Practices, Warranties and Conditions for Coverage

A Limited or narrow Loss Mitigated Coverage with numerous conditions applied
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& Some wordings have a range of conditions that the Insured needs to meet in order
for the policy to respond. Not only can this be very problematic for the Insured, but
it can also trigger disputes with the Insurer on indemnity positions. Artisan avoids
as much ambiguity as possible, and our D&C Pl wording does not try to impose
extensive business practices on insureds.

10. Practical Risk Management Checklist

The following risk management suggestions are provided as a practical guide to help
Insured’s who may outsource professional services (engineering, design, architecture,
etc.). Risk management is a continuous process and by implementing strong practices, it
should help Insureds demonstrate good governance, improves claims defensibility, and
protects their business from unexpected liabilities when outsourcing professional services.

i. Selection & Appointment of Subconsultants

* Undertake proper due diligence on subcontractors, including reputation,
experience, qualifications, existing insurances, and solvency risk.

*  Always verify consultants’ professional indemnity (Pl) insurance, but do not
rely on this as the Insureds only protection.

* Obtain up-to-date certificates of currency for Pl insurance from all
consultants.

* Where possible, be noted as an interested party or principal on the
subconsultant’s Pl policy.

* Ensure consultant engagement contracts are robust and legally reviewed,
with clear scope, deliverables, and liability clauses.

* Review sub consultancy agreements for indemnity, hold harmless, and
insurance requirements before work begins.

ii. Project Controls & Documentation
* Keep records of all instructions, communications, and design changes. Use
a document management system if possible.
*  Implement formal change management protocols. Require written
confirmation for all design changes and variations.

*  Use version control for all design documents, drawings, and reports.
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* Hold regular (for example, monthly or at milestones) design coordination
meetings with all consultants. Ensure meetings minutes are taken and
distributed.

iii. Insurance & Disclosure

* Disclose all known facts or circumstances at each insurance renewal, even if
the Insured is unsure of their significance.

* Maintain own Pl policy at an adequate limit and scope. Never assume that
the consultants’ Pl cover will automatically protect the Insured or respond
atall.

* Schedule reminders to check and update all consultant insurance details
throughout the project.

iv. Quality Assurance & Performance Management
* Consider peer review or independent checking of critical or high-risk design
elements.
* Undertake regular performance and compliance reviews of subconsultants
and escalate concerns early.
* Induct all consultants on the unique risks, compliance requirements, and
site conditions for each project.

v. Claims & Notification
*  Always notify the insurer promptly of any potential claim or circumstance,
even if the Insured believes it may not escalate.
* Document all steps taken in response to problems or complaints and
preserve correspondence.

vi. Contracts, Indemnities & Dispute Resolution
* Ensure all consultant contracts include clear dispute resolution pathways
(negotiation, mediation, arbitration or litigation).
* Never agree to indemnities or contractual risk transfers without review and

approval from professional insurance advisers and legal advisers
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*  Avoid accepting liability for risks outside the Insureds control or for which
you are not insured (i.e. expressed fitness for purpose terms)

vii.  Training & Continuous Improvement
*  Provide ongoing training for staff on contract management, claims
notification, and professional liability risks.
*  Stay up to date with changes in building regulations, health and safety laws,
and industry best practice.

Disclaimer:

In the event of any inconsistency or discrepancy between the information contained in this document and any
quotation, policy schedule, or terms and conditions issued by Artisan Underwriting Pty Ltd, the terms, conditions, and
provisions of the formal quotation, policy schedule, or terms and conditions provided by Artisan Underwriting Pty Ltd
shall prevail and take precedence. Nothing in this document is intended to amend, alter, or override any policy wording
or legally binding terms provided by Artisan Underwriting Pty Ltd.
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