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Importance of having a strong D&C Pl Policy

Claims Example 1: Construction Only - “But | don’t provide

professional Services - said the builder

An insured contractor, historically focused solely on construction works without design
responsibilities, secured a contract for a turnkey refurbishment of a small commercial
office building. For the first time, this contract required the contractor to take
responsibility for design elements and to engage architects and engineers as
subconsultants.

Initially reluctant to obtain Professional Indemnity (PI) insurance believing they had no
professional exposure - the insured eventually secured a Design & Construct (D&C) Pl
policy only to meet contractual obligations, still underestimating the practical importance
of such cover.

During refurbishment, serious design issues emerged: the subconsultant engineer had
miscalculated structural load-bearing capacity, and the architect had specified
inappropriate materials not suitable for the environmental conditions. These issues led to
substantial structural defects, notably bending and sagging from moisture intrusion,
causing considerable remediation expenses.

Importance of the D&C PI Policy:

o Coverage for Subconsultant Errors: The insured's D&C Pl policy covered liability
arising from the errors or omissions of subconsultants engaged to provide
professional services, crucial since the insured’s direct actions did not cause the
loss.

« Immediate Defence Costs: The policy provided immediate funding for defence

costs, enabling a prompt and professional response without adversely impacting
cash flow or business operations. : 4
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« Subrogation Benefits: Through subrogation, the insurer pursued recovery from
the subconsultants whose negligence caused the defects. Without this Pl coverage,
the insured would have borne the burden of pursuing costly legal action
themselves, likely at great financial and reputational risk.

Outcome:

The insurer accepted indemnity, funded defence costs promptly, and sought recovery from
the responsible subconsultants. The policy provided crucial protection to the insured,
preventing potentially severe financial harm and preserving their business relationships.
This case highlights the essential role of a D&C Pl policy in protecting construction-focused
contractors when they step into contracts involving design responsibilities—even
indirectly through subconsultants. The policy significantly mitigates financial risk,
underscores the importance of defence cost coverage, and emphasizes the strategic value
of insurer-led subrogation efforts.

Claims Example 2 : The Write-Back That Saved the Project

An insured D&C contractor was engaged to deliver six luxury townhouses, with
responsibilities spanning design coordination, procurement of materials, and project
oversight, including inspection of window installations. Although the hands-on work was
subcontracted, the insured managed product specification and ensured compliance.

After handover, water leakage was discovered through the windows during heavy rain,
resulting in internal damage and mould across all units. Investigations revealed the
imported windows lacked suitable seals and drainage for local conditions, and installation
errors hadn’t been picked up during site inspections. The developer filed a significant
claim alleging negligence in both material selection and oversight.
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Importance of Broader D&C Pl Coverage:

e Professional Role Recognised: The claim was ultimately accepted because the
issues arose from the insured’s professional services—procurement, coordination,
and inspection—rather than purely physical building work.

e Not Just Design: Many wordings only respond to “design” when working on homes.
In this case, coverage extended to wider professional duties typically carried out on
D&C projects—not just architectural plans.

e Avoiding Narrow Triggers: Had the client been placed on a more restrictive wording
recently reviewed by Artisan—where liability is tied strictly to design or acts, errors
and omissions—they likely would have faced serious obstacles at claim time.

e Coverage That Works: In contrast to policies that exclude claims from supply or
installation unless tightly defined, or impose layers of conditionality around sub-
consultants and contractual terms, this policy responded cleanly and quickly.
Defence costs were funded immediately, and recovery avenues were preserved.

Outcome:

The insurer accepted the claim, funded remediation, and preserved the insured’s client
relationship. The case highlights why contractors delivering full-scope projects need more
than just “design-only” Pl cover. Narrow or outdated wordings can fall short when the true
exposure lies in coordination, materials, and oversight not just drawings. A comprehensive
D&C Pl policy made all the difference.

© Artisan Underwriting Pty Ltd. All rights reserved.
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Claims Example 3 : Early Identification of Design Defect (Refurb)

An insured D&C contractor was appointed to deliver a turnkey retail fitout for a new
flagship store in a major shopping centre. The scope included:

e Internal architectural design,

e Coordination of services (mechanical, electrical, fire),

e Engagement of subconsultant designers and certifiers.

Two weeks before handover, and right before the busiest trading period of the year, the
centre’s fire consultant raised concerns:

e The subconsultant mechanical engineer’s design did not provide sufficient smoke
exhaust clearance in a mezzanine storage area;

e Theinstalled ductwork and vents weren’t working correctly, and as such, there
were delays to the project, as the compliance certification wasn’t going to be
approved.

o Notwithstanding liquidated damages exposure, the store was estimated to
turnover $15,000-$20,000 per day, which would be a significant loss, both to their
reputation, and the Insureds.

What would happen under an Artisan Policy?
The contractor would notify Us as soon as the issue is raised. We would then likely look to
appoint experts (ie fire protection consultants) as soon as possible.

Artisan and its insurers would then undertake coordinated legal advice to assess
contractual liability and implications under the shopping centre lease and any other
requirements.

As our policy includes loss mitigation cover, this allows the insured (with our consent) to
potentially:

e Appoint a new certified fire engineer;

e Design a compliant venting solution using non-invasive, low-cost modifications.

© Artisan Underwriting Pty Ltd. All rights reserved.
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The Result:
v" No need to tear out completed works, savings on demolition, rebuild, and retail
launch delays.
v" Avoid Commercial Fallout; and

Because we support a fast resolution:
e The store would have opened on time;
e Theclient relationship would have been preserved;
e The contractor would have also avoided blame or reputational damage with the
landlord, centre management, and brand client.

© Artisan Underwriting Pty Ltd. All rights reserved.
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Final Note

v" Civil Liability Coverage provides much broader protection as it doesn’t limit cover
to “negligence - so if your client is sued for misleading conduct under a Consumer
Law, or a contractual claim for poor deliverables, cover is still available.

v" Ensure broad definitions of Professional Services (i.e. Professional Services
means one or more of the following - advice in relation to design; drafting;
technical calculation; specification; project management; construction
management; feasibility studies; programming and time flow management;
quantity surveying; surveying; technical advice; inspection, etc.

v Loss Mitigation Cover, which generally covers the reasonable costs and expenses
incurred by the Insured in taking action to rectify or to mitigate the a Claim covered
under the Policy. Tip: avoid onerous clauses or mitigation costs that impose
excessive conditions or business practices.

v Multiple Causes of Loss, which provides cover for the “covered” causes, even if
others are excluded. Unlike a lot of traditional D&C policies, our policy will cover
the portion of the loss linked to an excluded cause is carved out and not the entire
claim.

v Avoid onerous wordings or negligence write backs, where cover for design
products is provided where it arises from the Professional Services, as opposed to
some wordings which write it back only for “an act of negligent design”

© Artisan Underwriting Pty Ltd. All rights reserved.




MECGN

ARTISAN® NEWZEALAND

UNDERWRITING

Full Professional Services Write Back vs Negligence Triggers

Aspect Artisan Wording Negligent Design Write Back
Coverage Trigger Professional Services broadly defined Only negligent design
Design-related defects v" Covered v Covered (only if negligence proven)
Specification/drafting errors v" Covered ?  Likely excluded
Advice or supervision v" Covered x  Excluded
Strict liability (e.g. ACL) v Covered (via civil liability wording) x  Excluded unless tied to negligence
Claim with no proven v' Covered (if within professional

x  Excluded
negligence services)

Careful Tip:
Product Liability / Goods and Workmanship / Products or Supply of Goods Exclusion.

The below is an exclusion we have recently come across:

"The sale, manufacture, installation, construction, alteration, repair, servicing or treating of any
goods or products sold, distributed or supplied by the Insured unless directly arising out of the act
of negligent design by or on behalf of the Insured”

Unlike Artisans who write any such limitation back for Professional Services (as fully defined).

This Exclusion has critical implications for builders engaging in design and construct (D&C)
contracts, especially where they:
o Novate a design contract and assume design liability;
e Provide implied warranties of fitness for purpose or compliance (e.g. under
Australian Consumer Law or home building laws);
e Areresponsible for both design and physical works (i.e. true D&C delivery).

Always ensure you get the full write back, and cover that Builders require!

Talk to Artisan or Mecon today , 4
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Disclaimer

The information provided in this document is general in nature and for illustrative purposes only. It is not intended to constitute
legal, financial, or insurance advice and should not be relied upon as such. The claims scenarios described are hypothetical and
do not represent actual claims or outcomes. Coverage is always subject to the full terms, conditions, exclusions, definitions, and
endorsements of the relevant insurance policy wording. Artisan Underwriting Pty Ltd makes no representation or warranty as to
the applicability of any scenario to any specific policyholder’s circumstances. You should refer to the specific policy wording
issued to you and consult with your insurance broker or professional advisers to understand how coverage may apply to your
particular situation.
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